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Introduction 

The following submission is made on behalf of Banyule City Council in response to the Invitation for feedback on 
the Proposed ResCode Deemed to Comply provisions on 27 August 2024. 

Submission 

Deemed to Comply ResCode Standards 
Detailed feedback in relation to the Clause 55 Standards is provided in Appendix A.  This feedback generally 
applies to the corresponding Standards in Clause 54. 

Key findings include: 

• The standards are not sufficiently clear to operate as deemed to comply standards.  Further work is 
required to ensure all standards are clear, concise and practical for all users including planning officers, 
community members & industry professionals. 

• The standards place a disproportionate weighting on supporting development as opposed to good 
development outcomes that protect or provide for good amenity. There are opportunities to provide a 
better balances of this through revisions to the standards. 

• The deemed to comply standards result in a tick a box exercise that do not achieve high quality 
character and development outcomes, with many of the revised standards resulting in a lesser outcome 
than the current standard. 

• Sufficient time must be given to Council’s to update and amend their planning scheme to prepare for the 
proposed changes, including schedules to the zones and/or Neighbourhood Character Overlays. 

In addition to the comments provided in Appendix A, it is suggested that if the standards are to be updated, the 
numbering of the standards is revisited to avoid gaps between standards where one has been removed and 
standards with decimals i.e. Air Pollution B24.1 to make this clearer and easier to use. 

Environmentally Sustainable Development 
The proposed ResCode changes introduce new requirements for shading devices, ‘solar ready’ requirements for 
roof top areas and natural ventilation. The changes are a positive step however, it will be important that DTP 
progress consideration of the Elevating Targets request and Stage 2 of Environmentally Sustainable 
Development roadmap 2023. 

Removal of Third Pay Appeal Rights to VCAT 
One of the most significant issues resulting from the proposed amendments is the removal of third-party appeal 
rights to VCAT by the community when all deemed to comply standards have been satisfied. With notice 
requirements remaining as is, third parties will still be able to lodge objections to an application.  However 
insufficient information has been provided to demonstrate how this will work in a practical sense if the deemed 
to comply standards have been satisfied.  This includes what weight (if any) Council can place on these 
submissions. 

In objecting to a deemed to comply application, objectors are given the reasonable expectation that their 
feedback can be considered.  However, this does not appear to be the case, with no opportunity given to Council 
to require changes that are deemed to comply. 
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This results in a process that is misleading in nature and undermines the public notification process of the 
Planning and Environment Act 1987.  With third party appeal rights being removed, the requisite ‘checks and 
balances’ that is mandated by the Planning and Environment Act 1987 are not being provided.  This is 
fundamental to the planning system in Victoria in providing a fair and transparent planning process.  

Consultation 
The workshops facilitated by DTP were undertaken in November 2023 and June 2024 with a number of Councils, 
including Banyule.  These two workshops primarily concentrated on discussions concerning the codification of 
ResCode.  No detail or draft provisions was provided by the Department at the workshops.  Similarly, no clear 
direction was provided on the future direction of the codification format was provided. 

Given the significance of the changes proposed, the initial two week notice period to officers is not considered 
sufficient to provide meaningful comments on the merits of the amendments to ResCode and whilst an 
extension has been provided, it remains inadequate for the substantial change in policy proposed. 

It is also understood that DTP has engaged developers, planning consultants and architects without engaging 
the broader community.   In the interests of providing a fully transparent and accountable process, a robust 
engagement process must be undertaken.  This process is imperative in providing an opportunity for officers, 
the community and industry professionals to provide meaningful feedback, which will add value to the process.  

Community participation in the planning scheme amendment process is also a key objective (Objective h) of the 
Planning and Environment Act 1987. Without this engagement, this objective has not been satisfied.  

Conclusion 

It is acknowledged that the introduction of ‘Deemed to Comply’ ResCode provisions has some merit in 
streamlining planning assessments for residential development.  The introduction of ESD related standards is 
viewed favourable and aligns with Council strategy, which aim to reduce carbon emissions and address climate 
change.  However, the proposed changes have a number of fundamental flaws which have the potential to 
oversimplify some standards to enable them to become ‘Deemed to Comply’ standards.  Other standards have 
become more complex in nature, making them difficult to understand by all stakeholders including planning 
officers, industry professionals and the community. 

Furthermore, the proposed removal of appeal rights (where standards are met) adds further complexity and 
uncertainty to the planning process for the community, with any concerns received in the form of an objection 
not being able to be considered.  This is in direct conflict to the core fundamentals of Victoria’s planning system, 
which promotes community participation and transparent decision making. 
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Appendix A: Officer feedback in response to proposed changes to Clause 55 

 

 

Officer Comments:  It is understood that it would be difficult to amend Neighbourhood Character Standard B1 to a ‘Deemed to Comply’ standard and that Neighbourhood Character can continue to be considered under the MPS and PPF, 
zones and Clause 65, however the removal of Standard B1 is opposed unless sufficient time is provided to strengthen the planning schemes to introduce zone schedules and/or Neighbourhood Character Overlays to protect 
neighbourhood character in response to the proposed removal of Standard B1. 

 

Officer Comments:  The PPF and MPS will remain as policy considerations under the Zone. 

 

Officer Comments:  The new standard is supported as it provides clear direction on the diversification of dwellings in developments.  Consideration should be given to: 

• Increasing the percentages of each dwelling type, including increasing the percentage for three bedroom dwellings noting that a ten dwelling development would not require any three bedroom dwellings. 

• Reducing the threshold to five dwellings to increased diversity across developments of less dwellings. 

• Requiring one dwelling to have a bedroom at ground level in addition to a kitchen, toilet, a wash basin and a bath/shower. 
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Officer Comments:  This removal of Standard B4 is supported. 

 

Officer Comments: This removal of Standard B5 is supported noting that it is addressed through other standards. 
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Officer Comments:  This revised standard is not supported in its current form.  The proposed reduction to the Street setback standards with a proposed reduction from nine metres to six metres for front setbacks and from three metres 
to two metres is a blunt and unnecessary approach.  A blanket reduction in street setbacks does not take into consideration the diversity of our streetscapes, site constraints or landscape opportunities and will have an unreasonable 
impact on our public realm.  As with the proposed removal of Neighbourhood Character, if this change is to go ahead sufficient time must be given for schedules to the zones to be amended to protect streetscapes, otherwise the standard 
should specify different setback requirements for different zones rather than a blanket 6 metres i.e. retain the 9 metre requirement for Neighbourhood Residential Zones.  The proposed 2 metre setback for side street is also not 
supported and does not provide sufficient planting opportunity for trees. 

 

Officer Comments:  The revised standard appears to largely double up with Zone requirements, except for Mixed Use Zone.  As Building height must meet the zone requirements, this standard as a ‘Deemed to Comply’ standard adds little 
value.  The standard also fails to specify the number of storeys as per the zone requirements. 
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Officer Comments:  A tiered approach is supported; however, the proposed increase to site coverage as high as 80% in Residential Growth Zones and 70% in General Residential Zones will result in a significant loss of green space and 
canopy cover.  This will not only adversely impact the visual amenity of our residential areas but will also require infrastructure upgrades to accommodate additional stormwater.  A reduction in green spaces and canopy cover will also 
contribute to the escalating heat island effect in our residential precincts.  The 70 per cent standard in General Residential Zone will conflict with mandatory Garden Area requirements for many sites. 

 

Officer Comments: The revised standard is supported. 
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Officer Comments:  The intention of the revised standard is supported.  A definition of ‘primary living area’ to be provided to reduce ambiguity. The requirement of “East 20 degrees north to east 30 degrees south” is an easterly direction, 
not northerly, and contradicts the “are north facing” statement above it.  To meet the requirement, windows facing other directions could be reduced/removed. 

 

Officer Comments:  The removal of this standard is supported noting that it has been incorporated into other standards. 

 

Officer Comments: The removal of this standard is supported noting that it has been largely incorporated into other standards. 
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Officer Comments:  The intent of the revised standard is supported and there is merit to the new requirements.  However, the new standard does not introduce any planting requirement beyond replacement planting with no minimum 
new planting requirements specified.  Furthermore, the requirements are overly complicated and difficult to understand for both permit applicants and assessing officers.  A simplified standard should be considered that achieves the 
same result.  In addition to this, further comments are provided below: 

• A definition of significant tree is required. 

• A consistent method of calculating canopy cover is required. 

• The requirements for soil, root barriers, irrigation will simply form notes on plans and will be difficult to confirm on site and enforce. 

• The enforcement of planting locations, if trees are planted in the incorrect location, will result in trees being relocated on site and potentially impact their ongoing viability. 

• How can a removed significant tree be retained? 

• The new setback requirements for tree planting would prevent planting of large canopy trees in front setbacks if those setbacks were the new minimum of 6m. 

• Depth of planter soil at 0.8m conflicts with one metre requirement specified earlier in standard. 
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Officer Comments: The revised standard is generally supported and includes requirements from other areas of the Planning Scheme.  The requirement for garages to be recessed is supported, consideration should be given to increasing 
this to one metre and restricting double garages to avoid outcomes where these become prominent features in streetscapes. 

 

Officer Comments: The removal of this standard is supported noting that it has been largely incorporated into other standards. 
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Officer Comments: This change is opposed.  It is unclear why two standards are proposed and how the new standard B17.2 has been developed.  Whilst there is some merit to a separate setback standard for four storey developments, 
the application of B17.2 to two and three storey buildings, reduces the existing setback requirements under B17.1 at the upper levels to the detriment of adjoining properties. 

The format of the standard also needs revisions as it is unclear with how it is currently worded as to whether the encroachments apply to both setback standards or only B17.2. 
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Officer Comments: The revised standard is a general improvement on the current standard, however the maximum height of 3.6m and removal of the average of 3.2 metres is opposed as a 3.6 metre height for the length of the wall has 
the potential to significantly impact on the amenity of neighbouring properties. 

 

Officer Comments:  The revised standard provides clearer wording, however there is concern regarding the removal of the setback requirement with the potential for this to significantly impact the amenity of adjoining properties. 
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Officer Comments:  The revised standard is opposed due to a lack of clarity how it applies to Standard B17.2.  The current wording suggests the setback for north facing windows is less than the requirement of B17.2. 

 

 

Officer Comments:  The changes to the standard are opposed.  The changes could result in complete overshadowing to private open space located to the side and rear of any dwellings provided with private open space in the front 
setback.  It is suggested that the 50 per cent requirement includes a minimum dimension. 
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Officer Comments:  Opportunities to improve internal amenity are supported, however the proposed changes have not found the correct balance between this and protecting the amenity of adjoining properties through both the 
reduction from 9 metres to 6 metres and reduction in screening height to 1.5 metres.  The introduction of alternative screening measures is supported i.e. horizontal ledges and vertical fins, and openable provided does not allow direct 
views.  
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Officer Comments:  The comments in response to B22 apply to this standard.  Additionally, the requirements of this standard appear to offer greater protection than that of B22. 
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Officer Comments: Whilst there is merit to revising this standard to improve amenity for residents in areas subject to noise, the proposed requirements are onerous and difficult to determine when they are applicable.  This standard 
needs to be simplified and could be focused on certain measures being provided i.e. double glazing to ensure that amenity is protected rather than the needs for an acoustic assessment to be provided to demonstrate compliance.  The 
provision of acoustic assessments will add to the cost of applications for both developers and assessors.  Information on how to confirm the Noise Influence Area needs to be readily available. 
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Officer Comments: There is merit to a standard relating to Air Pollution however the proposed standard is difficult to understand, assess and confirm on site and enforce. 

 

Officer Comments: The removal of the accessibility standard is opposed.  Whilst the National Construction Code 2022 applies, this will be left to building surveyors to confirm after the issues of a town planning permit and endorsed plans, 
either resulting in a building surveyor signing off a variation based on compliance with endorsed plans or amendments to endorsed plans to address non-compliance. 

 

Officer Comments: The proposed standard should be revised to require a larger covered area i.e. minimum depth of one metre.  
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Officer Comments: The intent of this standard is supported, however clarification as to what ‘clear to sky’ is required, and if this conflicts with Standard B30.2.  These standards could potentially be merged. 
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Officer Comments: This change is opposed.  The proposed removal of ‘secluded’ private open space, with front yards to be considered areas of private open space will result in poor planning outcomes, with increased pressure for the 
erection of high front fences to provide privacy.  Reduced open space from 40 square metres to 25 square metres will also unreasonably impact the amenity of future occupants.  Consideration should be given to increasing balcony areas 
for 2-bedroom dwellings.  The solar access provisions are inadequate and discourage designs to achieve good solar access to private open space. 

 

Officer Comments:  The removal of the standard is supported on the basis it is incorporated into the above standard.  Refer to comments above regarding solar access. 
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Officer Comments: The revised standard is supported in principle, however, is difficult to check compliance and enforce. 

 

Officer Comments: The revised standard is supported; however, a definition of single aspect is required to remove ambiguity. 
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Officer Comments: This new standard is supported and introduces a positive change with respect to shading windows.  Wording should be changed to ‘a minimum horizontal depth of 0.25 times the distance from the windowsill to the 
base of the shading device’ as most cases there is gap between the window and the eave which needs to be accounted for in this distance.  Clarity is required as to how it may impact clear to sky requirements of other standards.  This also 
has the potential to contradict BESS requirements, where shading is optional. 

 

Officer Comments: This new standard is supported and introduces a positive change.  Consideration should be given to the introduction of requirements for switchboard requirements and cabling for future installation of solar panels.  
This should also be included in Clause 54.  The final dot point needs to be clarified as it is not clear how this is to be assessed. 
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Officer Comments: This new standard is supported and introduces a positive change.  Clarification is required as to what a breeze path is, if the breeze path can be across more than one level if there can be more than one door in the 
breeze path and if the standard applies in Air Pollution areas. 

 

Officer Comments: The introduction of a ‘Deemed to Comply’ standard for design has the potential to create poor design outcomes and a cookie cutter approach to development.  Whilst the intent of the standard is clear and supported 
in part, it creates a complicated assessment and a high level of detail to be provided by permit applicants to confirm the standard has been met.  The objective is to encourage design detail that respect the exiting and preferred neighbourhood 
character however the revised standard fails to include any reference to existing design elements, so it is questionable if the proposed standard meets the objective.  Furthermore, the requirement for multiple materials may be in breach 
of restrictive covenants related to materials. 
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Officer Comments: Further clarity and options with respect to front fencing is supported.  Consideration should be given as to whether the maximum heights should be reduced further to provide a better balance between design and 
integration with the street and amenity. 

 

Officer Comments: The removal of the standard is supported on the basis it is covered through the subdivision process. 

 

Officer Comments: This standard requires revision to remove reference to gas meters and include consideration of electricity meters. 
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Officer Comments: The introduction of a new standard for waste and recycling is supported.  Consideration should be given to the following: 

• Minimum waste storage areas for up to 3 dwellings being 1.8sqm as the high majority of three dwelling developments will have individual bins. 

• Depth dimension of 0.8 metres is inadequate for many 660L bins. 

• Kerbside collection is challenging for development of four or more dwellings on a single lot due to the width of the frontage, street trees, utilities.  Onsite collection must be accommodated for including turning of waste vehicles on 
site. 

• Gradient requirements for continuous path of travel. 
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Officer Comments: The revised standard is supported noting its consistency with the NCC 2022. 

 

Officer Comments: The standard should be revised to align with how this is considered through BADS guidelines.  The wording is unclear, and it could be interpreted that developments of 13 or more dwellings, do not require any outdoor 
communal open space, rather than the requirements for these developments being in addition to the requirements for 10 or more dwellings. 
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Officer Comments: The standard should be revised to increase the hours and use the September equinox to be consistent with other standards. 
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Officer Comments:  Refer to comments in relation to Standard B13.  At least this standard includes tree planting requirements.  Consideration should be given to having one clear and concise standard for landscaping including both tree 
retention and planting. 
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Officer Comments: The revised standard is supported on the basis it is an improvement on the existing standard. 

 

Officer Comments: The removal of the standard is supported on the basis it is consolidated with standard B14 - Access. 
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Officer Comments:  This duplicates with Standard B24. 
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Officer Comments: Refer to earlier comments in relation to the removal of the Accessibility Standard. 

 

Officer Comments: The removal of the standard is supported on the basis it is covered through Standard B30. 
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Officer Comments: It is suggested that the accessibility of bins (size, height) for those with limited mobility is incorporated as are hard waste collection areas. 
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Officer Comments: The revised standard is supported.  It is noted that it is intended to apply to all developments but located in Clause 55.07 which only applies to apartment developments. 

 

Officer Comments: The removal of the standard is supported on the basis it is covered through other standards. 
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Officer Comments: The removal of the standard is supported on the basis it is covered through other standards. 

 

Officer Comments: The removal of the standard is supported on the basis it is covered through other standards. 

 

Officer Comments: The removal of the standard is supported on the basis it is covered through other standards. 

 

Officer Comments: The removal of the standard is supported on the basis it is covered through other standards. 



Proposed ResCode Deemed to Comply provisions | Banyule City Council Submission – September 2024 

 

 

Officer Comments: The removal of the standard is supported on the basis it is covered through other standards. 

 

Officer Comments: The introduction of this standard is supported however these requirements appear to be more onerous than side and rear setback standards. 
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Officer Comments: This duplicates with Standard B24.1. 
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